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It is a “given” in discussions of genetic engineering that no sensible person can be in favour of eugenics. The main reason
for this presumption is that so much horror, misery, and mayhem have been carried out in the name of eugenics in the
20th century that no person with any moral sense could think otherwise."” In fact, the abysmal history of murder and
sterilisation undertaken in the name of race hygiene and the “improvement” of the human species again and again in this
century is so overpowering that the risk of reoccurrence, sliding down what has proved time and time again to be an
extremely slick, slippery slope, does seem enough to bring all ethical argument in favour of eugenics to an end.

Summary points

The horrible abuses committed in the name of eugenics
through coercive policies imposed by governments have
obscured the fact that eugenic goals can be the subject of
choice as well as coercion

In the rush to map the human genome and reap the
benefits of new genetic knowledge it has become
commonplace to argue that eugenic goals will play no part in
how new genetic knowledge is used

The moral case against voluntary choices to advance
eugenic goals by individuals or couples has not been
persuasively made

Given the power and authority granted to parents to seek
to improve or better their children by environmental
interventions, at least some forms of genetic selection or
alteration seem equally ethically defensible if they are
undertaken freely and do not disempower or disadvantage
children

However, before dismissing any favourable stance towards
eugenics it is important to distinguish what has happened in the
past under the banner of eugenics and what might happen in the
future. It is important to distinguish between genetic changes
undertaken with respect to improving a group or population and
genetic change that takes a single individual as its focus.

Efforts to change the genetic makeup of a group or popula-
tion almost always require third parties to be involved in the per-
sonal reproductive choices of individuals and couples. Someone
besides the individuals making children has to set a policy and a
standard. In our century these efforts have almost always incor-
porated force or coercion since individuals may not agree with
the policy or third parties may seek to force their vision of
improvement on an unwilling population.

It is, however, a different matter for couples to undertake
their own efforts to use genetic technologies and knowledge to
improve the potential of their offspring. Eugenics has not, until
the advent of genetic engineering, offered this option. Efforts to
change the inherited genetic makeup of a particular person may
be the result of third party involvement, but it is far more likely
that such efforts will be the result of individual reproductive
choice.* To put the point another way, population eugenics
involves commanding people to produce desired genotypic or
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phenotypic traits. This sort of eugenics is not the same as allow-
ing an individual or couple voluntarily to choose a heritable trait
in their sperm, egg, embryo, or fetus, motivated by their view of
what is good or desirable.

The most common arguments against any attempt to either
avoid a trait through germline genetic engineering or to create
more children with desired traits fall into three categories:
worries about the presence of force or compulsion, the imposi-
tion of arbitrary standards of perfection,* or inequities that might
arise from allowing the practice of eugenic choice.® The first
worry is not one that seems insurmountable as an objection to
allowing individual choice about germline changes. The latter two
may also not discount eugenic choices.

Coercion

Certainly it is morally objectionable for governments or insti-
tutions or any third party to compel or coerce anyone’s
reproductive behaviour.* ® The right to reproduce without interfer-
ence from third parties is one of the fundamental freedoms rec-
ognised by international law and moral theories from a host of
ethical traditions. However, the goals of obtaining perfection,
avoiding disease, or pursuing health with respect to individuals
need not involve coercion or force.

A couple may wish to have a baby who has no risk of inher-
iting Tay-Sachs disease or transmitting sickle cell disease. Or
they may want a child with a particular hair colour or sex. If their
choice is free and informed then there is no reason to think that
such a choice is immoral on grounds of force or coercion.

The subjectivity of perfection

Some who find the pursuit of perfection morally
objectionable worry about more than coercion. They note that it
is simply not clear which traits or attributes are properly
perceived as perfect or optimal. The decision about what trait or
behaviour is good or healthy depends on the environment,
culture, and circumstances that a child will face. Stigma and
prejudice need not be the inevitable result of choice.

Views about what is perfect or desirable in a human being
are, more often than not, matters of taste, culture, and personal
experience. But they are not always simply the product of
subjective feelings. There are certain traits—physical stamina,
strength, speed, mathematical ability, dexterity, and acuity of
vision, to name only a few—that are related to health in ways
that command universal assent as to their desirability. It would
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The next generation: will they be designer babies?

be hard to argue that a parent who wanted a child with better
memory or greater physical dexterity was simply indulging his or
her biases or prejudices. As long as people are not forced to
make choices about their children that are in conformity with
particular visions of what is good or bad, healthy or unhealthy,
there would seem to be enough consensus about the desirabil-
ity of some traits to permit parents to make individual choices
about the traits of their children in the name of their health. And
if no coercion of compulsion were involved it could even be
argued that parents should be free to pick the eyebrow shape or
freckle pattern of their children or other equally innocuous traits
as long as their selection imposed no risk for the child, did not
compromise the child’s chance of maximising his or her oppor-
tunities, or lead to parents becoming overly invested in superfi-
cial aspects of the child’s appearance or behaviour.* ©

A parent might concede that their vision of perfection is to
some degree subjective but still insist on the right to pursue it.
Since we accept this point of view with respect to child rearing,
allowing parents to teach their children religious values, hobbies,
and customs as they see fit, it would be difficult to reject it as
overly subjective when matters turn to the selection of a genetic
endowment for their child.

For many years cosmetic surgeons, psychoanalysts, and
sports medicine specialists have been plying their trades without
all people with big noses or poor posture feeling they need to
visit specialists to have these traits altered. Some people choose
to avail themselves of these specialists in the pursuit of perfec-
tion. Many do not. If there is a slope from permitting individual
choice of one’s child’s traits to limiting the choices available to
parents it is a slope that does not start with individual choice.
And if there is a problem of a slope then it must be shown why it
is morally permissible for parents to seek betterment after a child
is born but why such efforts are wrong if genetic alteration is
used. There is nothing terrible about subjectivity in a decision to
indulge preferences about the traits of one’s child as long as
those preferences do nothing to hurt or impair the child.

ROBIN LAURANCE/IMPACT
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Another objection to allowing eugenic desires to influence
parenting is that this will lead to fundamental social inequalities.®
Allowing parental choice about the genetic makeup of their chil-
dren may lead to the creation of a genetic “overclass” with unfair
advantages over those who parents did not or could not afford to
endow them with the right biological dispositions and traits. Or it
may lead to homogenisation in society where diversity and differ-
ence disappear in a rush to produce only perfect people, leaving
anyone with the slightest disability or deficiency at a distinct dis-
advantage. Equity and fairness are certainly important concepts
in societies that are committed to the equality of opportunity for
all. However, a belief that everyone deserves a fair chance may
mean that society must do what it can to insure that the means
to implementing eugenic choices are available to all who desire
them. It may also mean that a strong obligation exists to try and
compensate for any differences in biological endowment with
special programmes and educational opportunities. It is hard to
argue in a world that currently tolerates so much inequity in the
circumstances under which children are brought into being that
there is something more offensive or more morally problematic
about biological advantages as opposed to social and economic
advantages.

Itis difficult to argue in a world that tolerates the creation of
homogeneity through the parental selection of schools, music
lessons, religious training, or summer camps that only
environmentally engineered homogeneity is morally licit. The fact
that those people with privileged social backgrounds go on to
similar sorts of educational and life experiences does not seem
sufficient reason to interfere with parental choice.

No moral principle seems to provide sufficient reason to
condemn individual eugenic goals. While force and coercion,
compulsion and threat have no place in procreative choice, and
while individual decisions can have negative collective
consequences, it is not clear that it is any less ethical to allow
parents to pick the eye colour of their child or to try and create a
fetus with a propensity for mathematics than it is to permit them
to teach their children the values of a particular religion, try to
inculcate a love of sports by taking them to football games, or to
require them to play the piano. In so far as coercion and force
are absent and individual choice is allowed to hold sway, then
presuming fairness in the access to the means of enhancing our
offsprings’ lives it is hard to see what exactly is wrong with par-
ents choosing to use genetic knowledge to improve the health
and wellbeing of their offspring.
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DOROTHY C. WERTZ

Eugenics Is Alive and Well:
A Survey of Genetic Professionals
around the World

The Argument

A survey of 2901 genetics professionals in 36 nations suggests that eugenic
thought underlies their perceptions of the goals of genetics and that directiveness
in counseling after prenatal diagnosis leads to individual decisions based on
pessimistically biased information, especially in developing nations of Asia and
Eastern Europe. The “non-directive counseling™ found in English-speaking na-
tions is an aberration from the rest of the world. Most geneticists, except in
China, rejected government involvement in premarital testing or sterilization,
but most also held a pessimistic view of persons with genetic disabilities. Individ-
ual, but not state-coerced, eugenics survives in much modern genetic practice.

Introduction

The word “eugenics™ has many different meanings. According to at least some of
these, eugenic thought and practice are flourishing today in modern genetics in
large parts of the world, especially in developing nations. Most people today think
of eugenics as a coercive social program enforced by the state for the good of
society, although many people prominent in the Eugenics Movement of the
nineteenth and early twentieth centuries favored an individual, voluntary eugenics
based on the free choices of enlightened parents.! As Paul and others have pointed
out, however, “freedom of choice™ may be compromised by economic and cultural
forces, including societal views about disability (Paul 1992; Wertz 1993; Wertz and
Fletcher 1993).

This paper explores the views of 2001 genetics professionals in 36 nations who
responded to a larger survey about ethical issues in medical genetics. The survey
avoided the word “eugenics” because of its extremely negative connotations in
most nations, but asked questions about the goals of genetics, state involvement
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(including mandatory sterilization), counseling after a prenatal diagnosis that
reveals a fetus with a genetic condition, whether people with genetic disabilities
that are transmissible to the children should become parents, and general attitudes
toward the place of disability in society. The paper concludes with a discussion of
the ethics of individual voluntary eugenics and the meaning of “voluntary” when
genetic services are state-financed, when a nation has few public health-care

resources, and when both medical culture and popular culture hold pessimistic
views of disability,

Methods

In 1994-1996, we surveyed all geneticists in the 36 nations with 10 or more
practicing genetics professionals (some areas of the world, such as sub-Saharan
.-?ufr_ica, have few geneticists). In each nation, a geneticist colleague compiled a
listing of practicing genetics professionals and distributed and collected (by mail)
the questionnaires, which were answered anonymously, The names of our 16
colleagues appear in the acknowledgments at the end of this paper. In the United
States, all persons certified by the American Board of Medical Genetics (including
Master’s-level counselors) as of 1992 were included. The American Bo ard certified
both M.D. and Ph.D. medical geneticists, as well as Master’s-level genetic counse-
lors (a specialty rarely found outside the United States). Most other countries
(except Canada and Hungary) did not have special certification in medical genetics;
therefore, our geneticist colleague in each country was asked to select people who
were practicing in medical genetics, regardless of their degree or specialty. This led
to inclusion of genetic nurses in South Africa and the United Kingdom, and
midwives (who do most of the prenatal counseling) in Poland. Persons who did
not spend the majority of their time in medical genetics, such as primary care
physicians, were excluded,

In a separate but related survey, we surveyed a random sample of 852 primary
care physicians in the United States, taken from the American Medical Association
(AMA) Physician Masterfile (obstetricians, pediatricians, and family practitioners,
all certiﬁed by their specialty boards) but not certified in genetics, using some
qucst[ans from the geneticist survey. In addition, we surveyed a sample of 710
ﬁrst—tm}e visitors to ten U.S. and three Canadian general genetics clinics, before
counseling. Clinic personnel mailed out the questionnaires to all patients before
scheduled appointments. They were returned to us anonymously.

Q}:estif]nnaires included a range of fifty ethical questions, covering a wide range
of situations that might occur in the practice of medical genetics, Most were
presented as case vignettes, but there were also some more general opinion

questions. Topics included privacy of genetic information, disclosure of ambiguous
teet reenlie accece tn hanlkead MINA  tectine in the warknlase tecting children
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persons with genetic disabilities, prenatal diagnosis for sex selection or paternity
testing, attitudes toward disability, nondirectiveness versus directiveness in coun-
seling, and personal attitudes toward abortion. Responses for a sub-set of questions
related to eugenics are reported for the first time in this paper. Responses for other
types of questions, notably on privacy and on sex selection, have been reported
elsewhere (Wertz 1997a, 1997b, 1997¢, Wertz and Fletcher 1998),

The geneticist questionnaire took approximately two hours to complete. Our
geneticist colleagues in the various nations translated the questionnaires into 12
languages: Chinese, Czech, French, German, Hebrew, Japanese, Polish, Portu-
guese, Russian, Spanish, Thai, and Turkish. Each translation was back-translated
into English by an independent translator to check for accuracy. Patient question-
naires, which were shorter, translated medical conditions into lay language that
described major symptoms; these questionnaires used the same cases and questions
as the geneticist questionnaires. All questionnaires were anonymous. They did,
however, include basic sociodemographic data, both professional and personal.
After each question or case vignette respondents were given a checklist of three to
five possible courses of action. Respondents were also asked to write, in their own
words, their reasons for choosing a particular answer (from the checklist) to a
question, Their responses were translated into English and the translation checked
by an independent person.

Of the 4607 genetics professionals asked to participate, 2901 (63 per cent)
responded (see table 1). In the separate non-geneticist physician and patient
surveys, 499 (59 per cent) primary care physicians and 476 (69 per cent) patients
responded. Most patients were women (91 per cent), white (89 per cent), middle
income (US $25,000-45,000), and working class, with a median of 13 years
education,

All responses were entered into an SPSSX (Statistical Package for the Social
Sciences) program. “Write-in” comments were codified according to a system
developed by the author for an earlier survey in 19 nations (Wertz and Fletcher
1989). The author was responsible for analyzing the data. The following paper
concentrates on the international geneticist survey, but mentions patient and
primary care physician surveys for purposes of comparison within the U.5.

Goals of Genetics: “Cleaning up the Gene Pool”

Before examining practice, it is important to look at how geneticists conceptualize
their own goals. Most people would probably agree that means taken to directly
reduce the number of asymptomatic carriers of recessive genes is a truly coercive
“eugenic” goal. Attempts to reduce the frequency of a gene that go beyond the
prevention of birth defects through clinical measures such as contraception or
abortion would be highly ineffective, besides preventing the birth of large numbers

L
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likelihood that carriers of recessive genes will marry other carriers is small, even
for common genes such as cystic fibrosis, and even then, each child has a th,ree in
four chance of not having the disorder. Furthermore, even attempting to reduce
the frequency of a recessive gene in a population by voluntary non-re production of
all affected individuals would be close to impossible.

Table 1. Survey Response Rates

Invited 1o
Country participare Responded o Responding
Argentina 35 19 54
Australia 26 15 58
Belgilum 40 15 38
Bragzil 131 74 56
Capaﬂa 212 136 64
Chile 25 16 i
China 392 252 64
Colombia 27 14 52
Cuba o6 14 16
Czech Republic 137 81 59
Denmark 54 28 52
Finland 53 22 42
France 102 75 74
Germany 418 255 ]
Greece 12 12 100
Hungary 74 36 46
India 70 23 i3
Israel 27 23 85
ltaly 23 21 91
Japa_n 174 113 63
Mexico &9 64 72
Netherlands 4] 27 66
Norway 18 9 50
Peru 16 14 &8
Poland 250 151 &0
Portugal 2 11 50
Russia 66 46 69
South Africa 21 1i] 76
Spain a2 51 62
Sweden 15 12 80
Switzerland 10 6 60
Thailand 28 25 59
Turkey 30 2 73
UK 217 102 47
USA 1538 1084 70

Venezuela 22 16 7
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For a recessive condition with a disease incidence of 1 in 2000 and a gene
frequency of about 1 in 45, if all people with the condition refrained from
reproducing, it would take 18 generations (500 years) to reduce the disease
incidence by half. For rarer disorders, a similar reduction would take far longer.
Mandatory population screening, followed by mandatory sterilization of carriers,
could theoretically eliminate a gene, except in the many disorders with high rates
of new mutations. If ever implemented, mandatory programs would remove a
sizable percentage of the population, given that 5 per cent of Europeans carry a
cystic fibrosis mutation, and about one-third of Nigerians carry a gene for sickle-
cell anemia. A program that screened for carriers of genes for a number of different
recessive or X-linked disorders could quickly lead to sterilization of the majority of
the population.

Nevertheless, the majority of geneticists in 12 out of the 36 nations agreed with
the statement: “An important goal of genetic counseling is to reduce the number of
deleterious genes in the population.™ These nations and the percentages of agree-
ment were China (100 per cent), India (87 per cent), Turkey (73 per cent), Peru (71
per cent), Spain (67 per cent), Poland (66 per cent), Russia (58 per cent), Greece (58
per cent), Cuba (57 per cent), Mexico (52 per cent), Venezuela (50 per cent), and
Thailand (50 per cent). Over one third in another five countries (the Czech
Republic, Hungary, Portugal, Brazil, and Colombia) also agreed with the state-
ment. Most countries where geneticists favored this goal were developing nations

or Eastern European nations. This pattern appeared in regard to other questions
related to eugenics and points to the economic underlay of eugenic thought.

Eugenics as an Openly Stated Goal

In China, all 252 respondents declared, in their “write-in comments™ explaining
reasons for their choices of responses, that eugenics was the major goal of genetics.
They defined eugenics as “improving the population quality and reducing the
population quantity™(Mao and Wertz 1997). Most Chinese geneticists are unaware
of the history of eugenics in the West and of the negative connotations of the word
for Westerners.

China was not alone. Openly stated approvals of eugenics as a goal of genetics
also appeared in comments from India, the Czech Republic, Hungary, Thailand,
Russia, and Greece, Some commentators said that geneticists should revive the use
of the word and not let the Nazi experience ruin its original meaning of “having a
healthy baby.” They equated “prevention,” which is a professionally accepted goal
in most of the world, with “eugenics.” Clearly the profession of genetics in many
countries has an open or thinly-disguised eugenic goal.
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Individual Eugenics: Directive Genetic Counseling

In the modern world, €ugenics is sometimes described as the result of individual
choices after genetic counseling. Philip Kitcher (1996) speaks of a “laissez faire
eugenics™ based on the free and informed choices of individuals and couples, most
of whom presumably #ant a baby that is as healthy as possible. Kitcher regards
this form of eugenics a5 not only benign, but ethically desirable, because it would
reduce the burden of suffering arising from genetic disease. However, Kitcher's
“free choices” depend upon the full and honest presentation of information in
genetic counseling, and also on a fairly high level of knowledge among the public.
Inthe absence of adequ!ate and unbiased information, these “free choices” become
impossible, and gener,i'f counseling becomes a means of furthering underlying
goals of genetic profesSionals.

Around the world, m0st genetic counseling after prenatal diagnosis is directive.
The “non-directive cognseling” found in English-speaking nations, with counselors
presenting informatiof? inlas unbiased a form as possible and then telling people
that they should make their own decisions, is an aberration from the more general
practice of giving advice. In many nations, the explicit or implicit advice is to
terminate the pregnapcy (see table 2). Although substantial percents (shown in
parentheses in table 2) would openly urge people to terminate, the preferred way of
getting them to termindAte is usually to present purposely slanted information or to
“emphasize the negativ® aspects so they will favor termination without suggesting
it directly.” Giving s|anted information is more insidious than openly telling
people what to do, and Verges on propaganda. Usually patients have no reason to
suspect the veracity of information presented as scientific or medical truth and do
not question this information. The professional, as the expert and guardian of
information, is in a unique position of power to influence people while appearing
to let them make their ©Wn decisions,

What people actual]y do in professional practice may depart considerably from
what they say they would do in response to questionnaires. I would like to suggest
that the data in table 2 underestimate the amount of directive, pessimistic counsel-
ing. So much has been Written for the past 20 years about non-directive counseling
as the most ethical aPproach, starting with Fraser’s 1974 article, that many
professionals are reluctant to show open evidence of directiveness,

Table 2 shows a patte?™n that extends across the six different conditions described.
English-speaking natjons have comparatively little pessimistic counseling, with
the exception of Soutp Africa. Northern European nations are more pessimistic,
but with considerable far%atinn. Belgium, France, and Sweden appear to offer the
most pessimistic coupSeling, while the Netherlands and Germany are the least
pessimistic. The Netheflands has excellent services for people with disabilities and
an active patient support organization, which may affect counseling. In Germany,
the senetics nrofessian 18 stronelv inflnenced by inherited ouilt ahont the Third

Table 2. Per Cent who Would Give Pessimistically Slanted Information* after Prenatal
Diagnosis (n=2901 Genetics Professionals)
{In Parentheses: Per Cent who Would Urge Termination of Pregnancy)

Disorder
English Speaking Severe, open Trizomy 21 Cystic Sickle Cell Achondro XXy
Nations spina bifida (Dawn Syndrome)  Fibrosis Anemia plazia*™ {Klinefelier

Syndrome)

Australia 47 (13) 7 13 7 20 0
Canada 30(7) 9(1) 5 B (1) 4(1) 2(2)
South Africa 69 (13) 44 (25) 44(13) 13(7) 25 13
United Kingdom 38 (3) 14(2) 10 6 4 0
United States 28(5) 13(3) 9(0) 6 6l 5
{U.S. primary carc 42 (20) 23(10) 21 (8) 1% (5) n/a 15 ()
physicians n=499)
Northern| Western Europe
Belgium 8O (33) 71 (14) 67 (20) 53(13) 27(7) 7N
Denmark 68 (36) 42 (23) 42 (23) 24 (%) 27(15) B
Finland 48 (10} 24 (5) 29 (10) 19 {5) 14 5
France 822N 66 (21) 5920 1B 20(7 (1)
Germany 49 (21) 23 (6) 23 (6) 15 (5) 13(3) k!
Metherlands 58(12) 19 (4) 19 i 15(7T) i
Morway 33(22) 22 22 22 L i
Sweden 66 (E) 58 (%) 58 58 (8) 36 (9) 0
Switzerland 117 33(I7 117 33(17) 17 17(17)
Southern Europe
Greece 92 (50) 83 (50) 92 (50) 75 (33} 83 (50) 5017
Italy 57 (19) 50 (15) /0)  24(10) 15 14
Portugal b4 (36) 46 (18) 36 (18) 16 55(9) 27 (18)
Spain 55 (47) 40 (27) 36 (30) 27(18) 25 (15) 13(2)
Eastern Europe
Czech Republic 91 (&1) 92 (62) 86 (38) 63 (24) 74 (38) 45(21)
Hungary 83 (50 75 (42) 75 (36) 50 (11} 54 (29) 44 (8)
Poland 65 (37) 35011} 37(9) 27 (5) 237 22 ()
Russia 25 (67T) 89 (68) 60 (29) 60 (38) 77 (30) 64 (38)
Near East
Isracl 77 (23} T3(18) 45 (5) 41 (9) 55 (14) 1%
Turkey 77 (27) 77(32) 64 (23) 55(23) 51(5) 50 (14)
Asia
China 9% (89) 96 (90} 95 (82) 91 (67) 92 (77) 92 (73)
India 100 (74) 73 (59) 82 (55) 68 (36) 57(23) 68 (32)
Japan 49 {16) 37(15) 44 (12) 24 (5) 37 (20) 23 (9)
Thailand B4{12) 76 (24) 76 (16) 72 (8} 56 (16) 44 (8)
Latin America
Argentina 23 (B) 23 (8) ] 2 (8) 0 ]
Brazil 49 (25) 35(15) 12(10) 21 (3) 23 {10) 2 (T
Chile 13 1] ] ] 1] 0
Colombia 46 (27) 50(33) 25(17) 0 17 17
Cuba 100 (71 93 (50) 93(64) 93 (64) 71 (36) 84 (29)
Mexico 82 (67) 59 (44) 47 (29) 35 (18) 19 (11) L6 (13)
Peru T4 (43) 29(21) 31 (23) 31 (23 14 (14) 1]
Veneruela 67 (47) 50 (36) 47 (40) 50 (36) 21 (7 7N

* On questionnaire: “Emphasize negative aspects so they [the parents] will favor termination of pregnancy
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affected fetuses. There were significant differences between the responses of West
German and former East German geneticists, with the former East Germans
showing a pattern close to other East European nations (Cohen and Wertz 1997).
In Southern Europe, Greece stands out as providing the most pessimistic counsel-
ing. Counseling in Eastern Europe, the Near East, and Asia was overwhelmingly
pessimistic, especially in China, India, and Thailand. Poland and Japan were
exceptions in their areas, probably because of strong Catholic anti-abortion
sentiments in Poland and the influence of United States ethical views about
non-directive counseling in Japan, where the statements of the genetics profession
closely parallel those in the United States. In Latin America, strong anti-abortion
sentiments in Argentina and especially Chile led to a relative absence of pessimistic
counseling. At the other extreme, Cuban geneticists were overwhelmingly pessim-
istic, which may be understandable in a country where food has been in short
supply, the society is able to provide little support for people with disabilities, and
most people feel no religious or moral opposition toward abortion. There was also
much pessimistic counseling in Mexico and Venezuela.

Many geneticists apparently believe that pessimistic counseling accords with
generally accepted views in most nations that the goal of genetics is prevention of
“birth defects,” whether by prenatal nutrition (folic acid to prevent spina bifida),
contraception, prenatal diagnosis and abortion, or diagnosis and treatment of
newborns. The problem of eugenics arises when one considers who has the power
to decide what should be prevented. Who defines what constitutes a “birth defect™
Who decides what, if any, prevention measures should be used? Individual profes-
sionals, public policy makers, ethnic groups, and individual families may regard a
particular genetic condition as worth avoiding by termination of pregnancy;
others may regard that same condition as acceptable. Although many professionals
apparently believe that they have a moral obligation, based on the principle of
beneficence, to steer families toward termination of pregnancy, practices placing
the ultimate power of decision-making in the hands of anyone other than the
family may be considered eugenic. In genetics, information is power.

The six genetic disorders listed in table 2 cover a spectrum of severity, from
severe spina bifida to two disorders — achondroplastic dwarfism and XXY
{Klinefelter syndrome) — that many professionals consider relatively mild, because
individuals can function well in normal life, given adequate support. Boys with
XXY are infertile and sometimes have learning difficulties, but can reach puberty
with medical assistance and lead normal family lives. The pattern of counseling for
this sex chromosome disorder shows no apparent effect of cultural “machismo”
(admiration of exaggerated masculine characteristics). Instead, broader economic
and cultural patterns dominated the approach to all disorders.

There was little optimistic counseling (“emphasize positive aspects so they will
carry to term” or “urge parents to carry to term™) for any of the disorders in table 2.

In all, 2 per cent would counsel optimistically for severe spina bifida, 6 per cent for
T'I'iﬂnm\.' M IMiawm cvumdenmat - :
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sickle-cell anemia, 13 per cent for achondroplasia, and 23 per cent for XXY. The
rest said they would “be as unbiased as possible.” . .
Many geneticists said they felt “dissatisfied if parents decide to carry a seriously
affected fetus to term.” Majorities in nine nations {Belgium, Gree:ce, Cfr.ech Repub-
lic, Hungary, Russia, Turkey, China, India, and Cuba) agr.eed with this statement.
Substantial minorities (over one-third) in another 11 nations also agrl*eed [Sn_uth
Africa, France, Norway, Switzerland, Spain, Israel, Brazil, Colombia, Mexico,
ezuela).
Pﬁ;:: !S:l:: “indh.?idua‘l eugenics” is prevalent, not as free choice, but as part of the
explicit (China) or implicit goals of professionals. These goals may reflect felt
social needs. The national patterns in table 2 ran throughout responses to E}ll
questions related to government involvement, respon_sible parenthood, and dis-
ability. The nations with the most pessimistic counseling were all (cchpt Greece
and Belgium) from the developing world or from fn:trmerly Cumlmumsl Eastern
Europe. Some (China, India, and until recently, h_{exlcu‘_i have maj_nrtmzc rpnpula{-
tion problems. Cuba is struggling with an economic embargo. IPessn:mstm counsel-
ing may be realistic counseling under these circumstances, but it denies prospective
parents the opportunity to make their decisions on the basis nf complete and
unbiased information, and also denies any possibility that the child may make a
contribution to society.

Social Eugenics: “Responsible Parenthood™

Many professionals agreed that “it is socially irresponsible knowingly to bring_ ar:
infant with a serious genetic disorder into the world in an era of prenatal diagnosis.
Majorities in 19 nations (South Africa, Belgium, Grf_:tce, Pnr_tugal, Qzech chu@
lic, Hungary, Poland, Russia, Israel, Turkey, China, l_ndta,‘ Thailand, Braz!I,
Colombia, Cuba, Mexico, Peru, and Venezuela) agreed with this statterlm;:nl, asdid
26 per cent of U.S. geneticists, 55 per cent of U.5. primary‘care physicians, and 44
per cent of U.S. patients. Germany (8 per cent) and Chile {;{} per f:ent} had t!w
fewest agreeing, Germany because of the shadow of the Third Reich and Chile
because of Catholic anti-abortion sentiment. . o
Majorities in 24 nations thought that “it is not fair to a child to _brmg it into the
world with a serious genetic disorder.” Exceptions werc.huﬂraha (27 per cent),
Canada (40 per cent), United Kingdom (36 per cent), United States (40 per cent),
Finland (36 per cent), Germany (18 per cent), the Netherlands (33 per cent),
Sweden (25 per cent), Switzerland (33 per cent), Japan {18 per cent), Argentma (29
per cent), and Chile (40 per cent). In the U.?I., 52 per cent of primary care
physicians and 46 per cent of patients agreed with the statement. ‘
There was widespread support, however, for people’s rights to choose their

1 i LR 5. [ . Y
mates even if these choires ineraacad thair nerennal riele afhasin Al .



502 DOROTHY C. WERTZ

in most nations (except the Czech Republic, China, India, Colombia, Peru, and
Venezuela) disagreed with the statement that “people who carry a recessive gene
should not mate with another carrier of the same recessive gene.” Nations where
geneticists supported rights of carriers to marry each other included those with the
strongest opposition to prenatal diagnosis and abortion (Chile, Poland, Spain).
There was no consensus in Northern Europe or English-speaking nations about
whether people should know their own and their partner’s carrier status before
marriage. Majorities in all nations of Southern and Eastern Europe, the Near East,
Asia (except Japan), and Latin America (except Chile) agreed that they should, as
did 66 per cent of U.S. primary care physicians and 65 per cent of patients.

Majorities in all nations except Australia, Canada, the United Kingdom, the
United States, Germany, the Netherlands, Switzerland, and Japan thought that
“women should have prenatal diagnosis if medically indicated by age or family
history.” English-speaking nations rejected this statement because of beliefs about
women’s autonomy. The “should have” was too strong a statement. Instead,
women should be able to make a choice, and should be able to refuse prenatal
diagnosis. In both Switzerland and Germany, there has been popular opposition
to prenatal diagnosis as a “eugenic” practice, and in Japan there is professional
concern about eugenics. Interestingly, 38 per cent of U.S5. genetics professionals,
78 per cent of U.S. primary care physicians and &1 per cent of patients thought
women should have prenatal diagnosis. It appears that prenatal diagnosis has
become part of medical culture in most of the world, without any conscious
connection with eugenics. 1f followed by the type of directive counseling previously
described, however, it could have a eugenic effect.

In contrast to the pessimistic counseling, there was widespread support for
parenthood for persons with disabilities. Large majorities in English-speaking
nations, northern and southern Europe, the Near East and Latin America would
support the decision of a blind couple, 100 per cent of whose children would be
blind, to have a child. Many respondents said that blind people could have
fulfilling lives. Exceptions were the Czech Republic, Russia, China, India, Thai-
land, and Peru. Majorities in 25 nations would support the decision of a cystic
fibrosis carrier-carrier couple to take their chances (25 per cent) of having a child
with cystic fibrosis.

Majorities in 22 nations would support the decision of a woman with fragile-X,
living in an institution for people with mental retardation, to become a mother,
although the condition that has caused her retardation will likely be more severe in
her children. -Exceptions were nations in Eastern Europe and Asia where the
counseling in table 2 was the most pessimistic. The respect accorded to choices of
these prospective parents with disabilities may point to a growing respect for
autonomy that may in the future counteract the eugenic tendencies now present in
counseling,
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the world. In China, the child becomes a person by virtue of belonging to and being
accepted by society. Society therefore should ensure that children whn? are born
will be of a “quality” that will be acceptable to the society as a whole, Children who
will not be accepted (including the children of single mothers) should not be born.

Although geneticists in North America and Europe tend to see the counseling
situation as an individual professional-patient relationship and may claim thfat
they are not influenced by economics or society, there is nevertheless some I:n_:luaf
that parents have a social responsibility to avoid bringing children with serious
disorders into the world.

Geneticists in most nations do not believe in restricting marriage, but most
believe that responsible parents should have prenatal diagnosis if medically indi-
cated. Most would support the choices of prospective parents with inheritable
disabilities, except in the nations of Eastern Europe or Asia with the most
pessimistic views.

Government Involvement in Eugenic Practice

Government involvement in genetics may take several forms, including mandatory
sterilization, required carrier tests before marriage, and mandatory newborn
screening for the primary purpose of identifying and counseling carrier parents
before they have another child.

Sterilization

Few geneticists (about 5 per cent) supported mandatory sterilization, even in the
extreme case of a single blind woman on public welfare who has already had three
blind children by three different men (all absent from the household) and who
wants to continue having children with a 50 per cent risk of blindness. There were
some notable exceptions, however; 82 per cent in China, 50 per cent in India, 28
per cent in Thailand, 23 per cent in Russia, and 19 per cent in Chile thought the law
should require sterilization, as did 21 per cent of patients in the United States.
Thus it appears that most professionals in most countries reject one of the worst
abuses attached to eugenics, coercive sterilization of the socially and medically
“unfit.” However, the percentages in favor serve as a reminder that belief in
coercive eugenics remains alive in countries with economic problems compounded
by problems of expanding population. There is also a likely undf‘:rcurrentluf
eugenic thought among the public in developed nations, especially in the socio-
economic groups (such as represented by our U.S. working class patient respond-
ents) that are most resentful of people on public welfare.
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Premarital Testing

In eight countries, majorities thought that “governments should require carrier
tests for common genetic disorders like cystic fibrosis and sickle-cell anemia before
marriage.” These countries were Greece, Russia, Turkey, China, India, Thailand,
Cuba, and Peru. Greece has previously experimented with laws requiring premari-
tal carrier testing for thalassemia. The experiment was unsuccessful, because many
people (including doctors) lied in order to avoid the stigma attaching to carrier
-status. Even today, the requirement for premarital screening in Cyprus is a
requirement of the Greek Orthodox Church, not the government. Carriers may
marry cach other, as long as they are aware of each other’s carrier status. In view of
previous experience, it appears surprising that a majority of Greek respondents
favored mandatory screening. The other country using mandatory premarital
counseling and screening (only for those with a family history of “inheritable”
disease or mental illness) is China, under the Maternal and Infant Health Care Act
of 1994, Experience with this law is too recent to assess practice, though there
appears to be no public opposition within China.

Interestingly, substantial minorities of U.S. primary care physicians (36 per
cent) and patients (31 per cent) favored government required premarital tests.
They may have considered such tests an extension of the state-required premarital
blood tests for syphilis that have long been standard in the U.S, Few U.S. or
Northern European geneticists approved of mandatory tests, however.

Newborn Screening

In most nations, newborn screening programs are provided by the government,
usually on a mandatory basis: The original purpose of newbaorn screening was to
help the newborn by providing early diagnosis and treatment, especially when
treatment must begin almost immediately after birth, as with PKU (phenylketonu-
ria, an inherited metabolic disorder leading to profound retardation unless a
special diet is instituted soon after birth). The rationale for newborn screening is
shifting, however. Large majorities in all nations except Japan agreed that “an
important goal of newborn screening is to identify and counsel parental carriers
before the next pregnancy.” Most patients (72 per cent) in the United States said
that they would want their child screened for this purpose. In other words,
newborn screening could be instituted for conditions where early diagnosis does
not benefit the newborn but parental carriers could be identified and effectively
prevented (through counseling) from conceiving another child, As newborn
screening is usually a government-mandated program, this would amount to a
government program of screening instituted to influence reproduction. Geneticists
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would not benefit the newborn), geneticists in most nations said no. Exceptions
were Greece, Portugal, Russia, China, India, and Thailand. U.S. patients also
balked at the idea of a government requirement; only 26 per cent favored it. In the
future, however, inexpensive multiplex tests will make it attractive for governments
to add to their lists of newborn screens, and some conditions may be included
mainly to identify parental carriers. In many nations, as noted earlier, the counsel-
ing will be directive.

In sum, geneticists in most nations, with the exception of China and India,
oppose mandatory sterilization. There is some support for premarital carrier
testing or using newborn screening primarily as an opportunity for counseling. In
most nations, except China, there did not appear to be widespread support for
government involvement through law. The Chinese “Law on Maternal and Infant
Health Care™(1994), which has been widely criticized as eugenic because it appears
to require premarital genetic counseling for couples at risk, followed by sterilization
if the professional deems it necessary, is the world's unique example of legally-
coerced eugenics today, but this law carries no penalties and is apparently not
being enforced.

Views on Disability

Geneticists around the world took a pessimistic view of disability. Over two-thirds
in all nations except Spain agreed that “some disabilities will never be overcome,
even with maximum social support.” Majorities in most nations (the Netherlands,
Cuba, and Japan were notable exceptions) thought that “society will probably
never provide adequate support for people with disabilities.™ Although it may
appear to be a truism with regard to some genetic disorders, this question was
asked because members of the disability community in the United States argued
that all disabilities, and their effects on the family, could be overcome if anly
society would provide enough money. In most nations few (0-24 per cent) thought
that “the existence of people with severe disabilities makes society more rich and
varied.” In 16 nations fewer than 10 per cent agreed with this statement. Exceptions
were Chile (44 per cent), Finland (42 per cent), Switzerland (50 per cent), Germany
(38 per cent), Poland (37 per cent), United Kingdom (36 per cent), France and
Canada (29 per cent). Responses in Chile, Poland, and Switzerland were affected
by strong anti-abortion or anti-prenatal diagnosis movements, in the U K, and
Canada by disability rights movements, and in Germany by the memory of the
Third Reich. In all nations except Colombia, Venezuela, Turkey, China, Japan,
and Thailand, most thought that “if a couple has a child with a disability, the
primary responsibility for care usually falls on the mother.” Women professionals
outside the United States, perhaps empathizing with the mother, took a generally
more pessimistic view than men. a view that extended to prenatal counseling
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Primary care physicians and patients (most of whom were parents) in the United

States held similarly pessimistic views of disability to those of genetics
professionals.

Disparities between Professionals and Laypeople

Patients saw many issues quite differently from genetics professionals. On the one
hand, the patients, who were mostly women, tended to be more conservative than
genetics professionals with regard to their own use of abortion. Among the 72 per
cent of patients who thought abortion should be legal for purposes other than
saving the mother’s life or rape or incest, majorities would abort for nine of 24 fetal
conditions, which were described in lay terms: anencephaly (88 per cent), severe
retardation with death in first few months of life (81 per cent), severe retardation
(unable to speak or understand) with normal lifespan (77 per cent), sickle-cell
anemia with painful crises (72 per cent), maternal rubella (German measles) (68
per cent), AIDS (64 per cent), paralyzed from neck down but not retarded (63 per
cent), high risk of mental illness that disrupts relationships (59 per cent), and cystic
fibrosis (52 per cent). When the 28 per cent who thought abortion should be illegal
other than for saving the mother’s life, or rape or incest, are included in the total,
majorities would abort for four conditions: anencephaly, severe retardation with
early death, severe retardation with normal lifespan, and sickle-cell anemia with
painful crises. In comparison, majorities of U.S. genetics professionals would
themselves have abortions for 13 of 24 conditions listed, and over 40 per cent
would abort for an additional four conditions. Conditions for which fewer than 40
per cent would abort were cleft lip and palate in a boy (the same in a girl), child not
of the sex desired, severe obesity, predisposition to alcoholism, predisposition to
mental illness, and predisposition to Alzheimer disease. (That the last four cannot
currently be diagnosed prenatally may have lowered the percents who would
abort.) Clearly there is greater reluctance to abort on the part of those receiving
counseling than on the part of those providing counseling, at least in the United
States. We do not know the extent to which providers are aware of these
differences.

On the other hand, patients were more willing than geneticists to involve the
government in order to protect future children. About one-fifth (21 per cent)
thought laws should require sterilization for a single mother on welfare at 50 per
cent risk of having a blind child; 21 per cent favored involuntary hospitalization
for a pregnant woman with PKU who cannot stay on a special diet that could
protect her unborn child; 19 per cent thought she should be legally charged with
child abuse; 31 per cent thought premarital genetic tests should be required.

More patients (44 per cent) and primary care physicians (55 per cent) than U.S.
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minorities of both patients (44 per cent) and U.S. geneticists (40 per cent) agreed
that bringing this child into the world was unfair to the child itself.

In sum, patients, though considerably more reluctant than geneticists to use
abortion themselves, were more likely to favor government intervention on behalf
of future children. Patients were also more likely to think in terms of effects on
society, rather than only in terms of the doctor-patient or parent-child relationship.
Patients were perhaps responding from the viewpoint of mothers (as most were)
and taxpayers; there was no evidence that they were thinking of eliminating
genetic conditions generally,

Conclusions

“Eugenic thought,” if interpreted as a desired eugenic outcome based upon indi-
vidual decisions, underlies genetic practice in much of the world today. Individual
eugenics is achieved through presentation of purposely slanted information in
counseling, sometimes accompanied by openly directive advice. The “non-
directive” counseling found in English-speaking nations is an aberration from
most approaches found elsewhere.

Although professionals often justify their approach by claiming that patients
expect and ask for guidance, and although this may be true (as evidenced by
patients’ responscs in North America), patients do not ask for or expect slanted
information to be presented as “facts.” The “individual eugenics” found in many
countries today is not the benign “free choice™ or “laissez faire” eugenics envisaged
by Kitcher (1996).

Government coercion appears to play a minor role, or no role at all, in modern
eugenics, at least as perceived by most members of the genetics profession. On the
other hand, governments may not need to play a eugenic role, if professionals are
already doing so.

There may be a fine line between individual professional-patient encounters and
state intervention if professionals are paid by the state, and if the state analyzes
counseling and prenatal diagnosis for their cost-effectiveness. In some countries
private insurance companies may play the cost-accounting role of the state in
encouraging what amounts to eugenic practice.

Nations with the most pessimistic counseling and the greatest interest in gov-
ernment involvement are mostly developing nations. In the future, it is possible
that these nations will be better able to support persons with disabilities and will
become less coercive and less concerned about “birth quality” as a social issue. Itis
also possible that they will follow a world trend in genetic ethics toward greater
respect for people’s autonomy, a trend that became apparent in comparing re-
sponses to an earlier survey in 1985 (Wertz and Fletcher 1989; Wertz, Fletcher, and
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fﬁsi_a,‘ethics has always been based on harmony with social needs rather thap o
individual rights and will probably remain so (Qiu 1994), .
: A strong counter-trend against autonomy is likely in most nations, however
including those such as the United States, which favor nondirective cau:lrlsdin | :
the fut}lre, most genetics services will be provided by primary care ph].rsicig;’.-ns11
cl::fftctrmians, pediatricians, family or general practitioners — not by spccial],
tra}ned medical geneticists or genetic counselors. In most of medicine, doctors ari
trained to give advice about treatment or lifestyle changes. The rzﬁndirective
"Ed'{‘:?tmna] encounter” found in genetics has always been an aberration from
tr:adumnal medical practice. As genetics becomes part of general medicine, there
will likely be greater directiveness. !
Another scenario is possible in the future. Developed nations may encounter
ECONOMmIC dif?ficulties and may become more interested in a form of eugenics that
uses economic measures to influence people’s choices, Both culturally coerced and
government coerced eugenics flourish in a climate of economic depression (Allen

1989). The ideals of individual choice i i
: proposed by Kitcher, which I s L
be difficult to sustain. Rt
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EUGENIC STERILIZATION IN INDIANA

[n the early 1900’s the advocates of sterilization for eugenic purposes
hegi to encourage state legislatures to enact compulsory sterilization
atatutes. They contended that through the use “of sterilization, the surgical

58, See text following n. 31
59, Daugherty v. Herzog, 145 Ind. 255, 44 N.E, 12 (1896).
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feans by which both the male and female are rendered incapable of
reproduction,’ propagation by the mentally ill and mentally deficient
could be prevented, and thereby, the birth of children with similar mental
characteristics could be reduced. Although heredity factors in mental
illness and mental deficiencies were considered significant prior to the
turn of the century, the impetus for the movement at that particular finge
can probably be best explained by the fact that practical and satisfac tory
methods of sterilization had only recently been developed.? Doctor Hariy
C. Shatpe of the Indiana State Reformatory is credited with developi ug
a method for sterilizing males known as vasectomy during the 1890's}
while a standard method of sterilizing females, known as salpingectomy,
was developed in Europe at about the same time.* Indiana was the firat
state in the United States to accept eugenic sterilization; the legislatutg
enacting a compulsory statute in 1907.° The statute remained in effect
unti! 1921 when the Indiana Supreme Court in Willioms v. Swuth® held
that the initial legislative attempt violated procedural due process ey
the fourteenth amendment of the federal constitution because it failed
to give the patient an opportunity for a hearing or the right to crosi:
examine the doctors who had made the decision that the sterilization
operation was necessary. Subsequent to the Willioms decision, howevely
procedurally refined statutes providing for the sterilization of the mentally
ill and mentally defective were enacted and remain a part of the presetit
law of Indiana.”

Even though the first of the contemporary Indiana sterilizatioy
statutes was enacted in 1927 it is interesting to learn that there have beey
no reported decisions testing either the substantive or the procedurnl

1. See LinpMaN & McIntvre, THr MENTALLY Disapisp anp THE Law 183 (1961},

2. “Before the end of the 19th century, sterilization was impractical, since castri-
tion, the only method krown at that time, cansed undesirable changes in secondaty
sexual characteristics and was usually considered too radical an operation in view of
the results.” O’Hara & Sanks, Eugenic Steriligation, 45 Guo. L.J. 20 (1956). Today,
however, sterilization of the male can be satisfactorily carried out in a surgeon’s offles
under local anesthesia, by means of small scrotal skin incisions through which segmenty
of the vas deferens are removed, and the proximal ends of the vas are tied. There is no
mortality and almost no discomfort, The operation is more serious in the femaly
requiring an obdominal operation, under genera! anesthesia, in which the physicinn
enters the abdominal cavity, removes segments of the Fallopian tubes and ties off the cut
ends. Mortality rate is nearly zero with modern surgical metheds. See GUITMACIDN
& Wrainorer, PsycuiATay anp THE Law 200 {1952),

3. See Goswrvy & PoreNog, SturiLizaTioN For Humaw BerterMENT 77 (1931))
Donnelly & Ferber, The Legal fmd M edecai Aspects of Vasectomy, 81 J. Usorouy 25
(1959),

4, See Gosnvey & PoPENOE, op. cif. supra note 3, at 70.

5. See Ind. Acts 1907, ch. 215,

6. 190 Ind. 526, 131 N.E. 2 (1921).

7, See Ind, Acts 1927, ch, 241; Ind, Acts 1931, ch. 50; Ind. Acts 1935, ch. 12
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~ipects of the existing statutes. Although it may be argued that the
“wonstitutionality of the substantive aspects of eugenic sterilization was
eifublished in 1927, when the United States Supreme Court upheld a
Virginia sterilization statute in Buck v. Bell,® it should be pointed out
that concepts concerning the importance of hereditary factors in mental
(lisorders have undergone substantial change since that decision was
Jinnded down. The absence of any serious legal controversy over a
Mprmally controversial subject raises three significant questions. First,
s necessary to consider the actual application of the Indiana statutes
Hlénling with eugenic sterilization. Secondly, it is important to determine
.f\_\:i_hcther the existing laws, measured by contemporary scientific knowl-
#ilge, are fulfilling a valid purpose. Finally, it is necessary to consider,
I light of the application and desirability of the existing statutes, possible
Jegislative abandonment or modification of the Indiana sterilization laws.
Huw Arprication oF TiE INDIANA EUGENIC STERILIZATION STATUTES

There are twenty-eight states which have sterilization laws.? Twenty-
‘Bx of the statutes are compulsory and authorize sterilization of a patient
‘without his consent if the statutory procedure is observed.® In 1961 there
‘Wwere 561 sterilization operations reported by the states having sterilization
ifﬁws, bringing the cumulative total of recorded operations in the United
,'_gt.tjltcs under such laws to 62,723."* Under the Indiana statutes there were
‘only three reported sterilization operations in 1961, bringing the total
Wl sterifization operations reported to 1,576 since 1936, of which 870
ftivolved female patients and 706 involved male patients.® Although the
nited States cumulative total appears large, during the past fifteen
yuirg eugenic sterilization has been on the decline in the nation.* in
"fnﬂl.i:_l.na there has been a noticeable drop in sterifization operations since
1usy e : |

The three Indiana sterilization statutes are compulsory in form and
e upplicable to persons (1) in the care or custody of any hospital or
iher institution of the state,*® or who are applicants to enter the state

8, 274 U.S. 200 (1927).

.9 The states are Alabama, Arizona, California, Connecticut, Delaware, Georgia,
Idwlie, Indiana, Iowa, Kansas, Maine, Michigan, Minnesota, Mississippi, Montana,
Mehviska, New Hampshive, North Carolina, North Dakota, Oklahoma, Oregon, South
Paraling, Utah, Vermont, Virginia, West Virginia, Wisconsin.

16, Humanw BETTERMENT ASS'N OF AMERICA, INC, STERULIZATIONS REPORTED IN
#uk Untren Seares Tweroucr Drc, 31, 1961, (1962).

11, See Human BerreRMENT Ass'N oF AMERICA, Imc, op. cit. supra note 10,

12, See Appendix A infro.

13, Tbid.

4. See’YHara & Sanks, supra note 2, at 33,

[5. See Appendix A infra.

16, See Iwp. Aww. Stat. § 22-1601 (Burns 1950).
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institutions for feebleminded,' or who are applicants for commitmei
to state institutions for the insane® and (2) who are found to be afflicted
with “. . . hereditary forms of insanity that are recurrent, epilepsy, ot
incurable primary or secondary types of feeblemindedness.”?

Since, in Indiana, sterilization is authorized for both patients lii
the custody of a hospital or institution and applicants for commitment {
state institutions for the feebleminded or insane, distinctive methods arg
provided for the initiation of sterilization proceedings. In the case of aff
institutionalized patient, the proceedings are commenced by an applica::
tion from the superintendent of the institution in which the patient {ﬁ'i
confined, to the Commissioner of Mental Health who is responsible for
holding the sterilization hearings.®® In the case of an applicant for stilg
feebleminded and mental institutions, the necessity of sterilization Ji
‘determined in conjunction with the circuit court proceedings ordering f.
commitment of the applicant,® '

Since the statutory language authorizing sterilization on the haslg
of (1) an administrative hearing or (2) a court order is very broad,
official discretion becomes an important factor in Indiana sterilizatiol;
The initiation of administrative hearing with the filing of an applicatiof
rests with the discretion of the superintendent of the hospital or insif:
tution which is caring for the patient.® Unlike the first sterilization
statute which was declared unconstitutional, the present statutes ades
quately safeguard the procedural rights of the patient by providing hlm
with adequate notice that a sterilization hearing is to be held,® an exs
tensive hearing to determine if sterilization is required, the right {n

17. See Inp. ANN, Srar. § 22.1608 (Burns 1950).

18, See Inn. ANN. Star. § 22-1613 (Burns 1950).

19, Iwp. Awn. Stat. § 22-1601 (Burns 1950).

20. See Inp. Aww, Srat. § 22-5007 (Burns Supp. 1961}, The hearings are ugnall§
held before the Commissioner of Mental Health, the superintendent of the school #f
hospital which has custody of the patient and the Deputy Attorney General of Indinni
assigned to the Mental Health Department. This is a departure from the previo
Indiana procedure, which authorized the superintendent of schoo! or institution to subniil
the petition for sterilization to the governing board of the school or institution, for A
administrative hearing. Sece Inp, Anw. Star, § 22-1602 (Buras 1950,

Twenty-three states, including Indians, commence sterilization proceedings wih) &
petition by the superintendent of the institution in which the patient is confined, Seé
Linpmaw & McInTyRE, of. cit. supra note 1, at 192-94, A majority of the statcs uge
an administrative agency to act upon the applications, with a patient right to appeal i
the state judicial system. For a comparative analysis of the statutory provisions of flie
various states see LiNnoMAN & McINTYRE, of. cit. supre note 1, at 184-85, 192-04.

21, See Inp, Ann. Star. §§ 22-1608, -1614 (Burns 1950).

22. A superintendent can petition for sterilization “[wlhenever . . . [he is] . . |
of the opinion that it is for the best interests of the patient and of society. . . |
Inp. Ann. Star § 22-1601 (Burns 1950).

23, See Inp, ANN. Svaz, § 22-1602 (Burns Supp. 1962).

24, Ibid.
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appeal to the circuit court®™ and the right to petition the Indiana Supreme
{'ourt for a review of the circuit court hearing.®® - Likewise, when a court,
in considering a commitment application to either a state hospital for the
insane or a state school for the feebleminded, concurrently hears evidence
concerning the need for sterilization, the judge has broad discretion in
telermining whether such sterilization serves the best interests of society
niil the interests of the patient.*” The procedural rights of the applicant
are also protected in the case of a court ordered sterilization since he is
fifforded the same right of appeal as is authorized in any other civil
proceedings.

As has been indicated, the Indiana sterilization law is composed of
three separate acts with amendments and, as a result, in providing the
jiatient with procedural safeguards and in setting forth statutory require-
_ﬁ!i?l]['S, the statutes have become unnecessarily lengthy and conflict in
gerlnin respects.

For example, the act of 1931 deals with persons whose admission to
fechleminded institutions is sought, Prior to its amendment, it provided
ii_}_éi{: the applicants should be examined and that a determination of the
igedd for sterilization should be made by the examining physicians at the
ilime of the application.”® The examination provision, section 22-1607,
witn repealed in 1955.%° Section 22-1608, however, is still in effect and
Witlhorizes the committing court, as part of the judgment and decree
innitting the feebleminded person, to order the sterilization of the
applicant. In light of the repeal of section 22-1607 a question arises
#4710 what basis the court uses in determining that sterilization of the
applicant to the feebleminded irstitution is necessary. It may be that
gociion 22-1608 should be read in conjunction with section 22-1742%
which concerns applications to Fort Wayne and Muscatatuck, the two
dlate schools for feebleminded. Under the latter statute, however, the
éé{_ﬂtuining physicians only . certify to the judge that the applicant is
fechlominded, as opposed to insane. No mention is made as to the ad-

?8, The inmate or his guardian shall, within 30 days of an order for sterilization
bivs nn appeal as a matter of right to the circuit court of the county in which the
higtliation is located. Inp. Awn, Szar. § 22-1602 (Burns Supp, 1962).

o7 3, The pendency of an appeal to the court operates to stay the sterilization pro-
geeillngs, Twp. Aww, Stat. § 22-1604 (Burns 1650).

27, Sce InD. Anw. Star. §§ 22-1608, -1614 (Burns 1930). It would appear that
#¥e though a court might tot order a sterilization in conjunction with a commitment
srder under § 22-1608 or § 22-1614, a superintendent would not be barred subsequently
e {ostituting proceedings under authority of § 22-1401.

. Sece Inp. Awn, Star. §§ 22-1608, -1614 (Burns 1950).
30, Inp, Anw, Star, § 22-1607 (Burns 1950).

3} See Ind, Acts 1955, ch. 339, § 15.

. Inn. Ann, Star, § 22-1742 (Burns 1930).
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visability of a sterilization operation. Whether section 22-1742 is hrom}
enough to offer a basis for a court ordered sterilization is open to questigp
and has yet to be resolved in the courts.

To add to the confusion over the repeal of the feebleminded applicant
examination provision, a provision similar to the section 22-1607 sterilizas
tion examination provision was enacted in the act of 1935. The latter gl
deals with the examination of insane persons pursuant to an applicatiof
for court commitment and is still in effect.** There appears to be ﬂ_ﬁ
valid reason for the repeal, in the case of feebleminded applicants, nnd
retention, in the case of insane applicants, of a preliminary examination
provision, since in both situations a court has to answer the identical
question of the need for sterilization,

Another inconsistency between the separate acts is found in regard
to the immunity of psysicians from liability growing out of sterilization
operations. Both the 1927 act for institutionalized persons and the 1931
act for the feebleminded applicant immunize a superintendent or any of] It!l’
person legally participating in the sterilization of a patient from possible
civil and criminal liability for their actions.®® The 1935 act for the insang
applicant, however, only grants civil immunity,* and leaves the question
of possible criminal liability unanswered.

It would seem that at a minimum the Indiana Legislature should cous
solidate and eliminate the inconsistencies in its present sterilization
statutes. Other states have enacted sterilization statutes which are much
more concise than the Indiana statutes, do not contain conflicting pro-
visions and yet provide the patient with all the procedural safeguardy

enumerated in the existing Indiana statutes.®®

Although the sterilization act of 1907 was ruled unconstitutional
in 1921 by the Indiana Supreme Court, the constitutionality of the
present sterilization acts has never been tested. This may be explained
partially on the ground that most sterilization hearings are non-adversary
proceedings.”® An additional reason may lie in the fact that, although
the Indiana statutes are compulsory in nature, they are being applied

32. See Inp. ANN. Star. § 22-1613 (Burns 1950).

33. See Iwp, Anw. Srar, §§ 1605, -1611 (Burns 1950).

34. See Inp. Anw, Star. § 22-1617 (Burns 1950).

35. See, eg., Car, Wrrrare & Insr'ws Cobr, § 6624 (West 1956). The Californla
Code scts forth its sterilization law in five paragraphs covering two pages of print, ns
compared to sixteen sections covering seven pages in the Indiana statutes.

36. “The lack of representation by counsel in sterifization proceedings is undoubtedly
a partial explanation for the infrequency of legal contests in sterilization areas
Linomaw & McINTYRE, of. cit. supro note 1, at 190,
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o1 i voluntary basis.*” The voluntary application would seem attributable
t the fact that although the language of the statute grants broad power,
il also allows sighificant discretion in administration of the power and
the decision to sterilize is therefore carefully weighed by the Department
if Mental Health.* Whether individual discretion is a controlling factor
Jil these cases is undetermined; however, a noticeable drop in sterilization
tperations performed is observable between 1956 and 1957 when the
iit_.l;;linistratio-ﬂ of the Mental Health Department changed hands. This
#rop may possibly be explained on the basis of different attitudes on the
péﬂl of medical persons as to the scientific validity of hereditary factors
lit meutal health.” Since the number of court ordered sterilizations con-
Blitutes a relatively minor part of the total sterilization operations in
dinna,* it would seem that committing courts drastically restrict the
itie of their sterilization powers,
Tue VALIDITY oF HEREDITY As A BASIS FOR STERILIZATION

I'here are several basic reasons advanced as grounds for sterilization :
) therapeutic purposes based on sound medical practice, as in the case
o woman with a heart condition, kidney defect, advanced diabetes or
6y serious physical complications ;** (2) social birth control ;22 {3) pu-
iliive measures authorizing sterilization of hereditary criminals and sex
fenders;® and (4) eugenic purposes. Most of the sterilization statutes
ifeh have been enacted in the United States, however, have been only
seled at hereditarily feebleminded, insane and epileptic persons,* are
ittided on the prevention of procreation for eugenic reasons®® and
fifuvide for compulsory sterilization.®® While there is general agreement

W7 The Commissioner of Mental Health stated that in cach case where an opera-
Wiy authorized, the family of the patient had either requested it or were in full
éeiidnt after the matter was explained. Letter {rom Dr. S, T. Ginsburg, Mental
Heillh Commissioner to the Indiana Law Journal, March 30, 1652,
di The Commissioner in his letter stated: ©. « + I approach each hearing with
EeniiLion of the seriousness of the matter and with a feeling of great responsihility.
iplouch each hearing not only as the Mental Health Commissioner with responsibility
iply with the law, but also as a physician with profound regard for the welfare

w pilient, the family and the community.” Ibid,
dU, Y . . [Wlhile there is sufficient evidence to show that mentally deficient
4 hinve more subnormal children than do persons of normal intelligence, it is also
gilaed that, in addition to the hereditary factor, there are ather causes for tental
Hisliey, ocluding birth injuries and thyroid deficiency.” Lixpman & McINTYRE,
#E0ds anpra note 1, at 186,

Hl. See Appendix A infra.

41, See Donnelly & Ferber, supra note 3, at 259,

44, Bee Gurrmacrer & WEIHOFEN, op. cif. supra note 2, at 188,
13 See LinomaN & McINTyRE, of, eff. supra note Iy at 183,

#4, Yee Myerson, Summary of the Report of the Amevican N enrological Assoctation .
Eehuiiies for the Investigation of Sterilization, 1 Am. J. M. Juars. 253 (1938).
48, See O'Hara & Sanks, supra note 2, at 43, See generaily Appendix B infre,

4, See note 10 and accompanying text supra.




282 INDIANA LAW JOURNAL

as to the validity and need for sterilization based on medical determination
and administered upon a therapeutic basis, eugenic sterilization has facwl
constitutional attack on several grounds.* Even though the United
States Supreme Court in Buck v. Bell” upheld the validity of the substan:
tive law of sterilization, the contemporary question of the substantive
constitutionality depends upon the confinuing scientific validity of tha
standards upon which the statutes are based.*”® Since most of the statutes
are directed toward hereditary factors,” the problem lies in the accurilé
determination of what mental illnesses and mental deficlencies may hé
accurately classified as “hereditary.”

“Heredity is that [either physical or mental] which is passed from
parent to child through the chromosomes and the genes.””® It is upon thig
theory that advocates of eugenic sterilization have advanced argumcnls
favoring compulsory sterilization laws.™

During the first twenty years of this century the theory of instls
tutional care grounded on the protection of the patient from the danger
of society was abandoned. It was replaced with the attitude that the
protection of society from the problems caused by the mentally diss
ordered shotld be paramount in the institutionalization of mentally ill and
defective persons.” This change in attitude gave rise to several notiong

47, Sterilization legislation has faced constitutional attack on the following grounds|

(1) substantive due process, involving broad issues of public policy and the

basic scientific validity of eugenic sterilization; (2) equal protection, invelving

the scope and limitation of the statutes in their designation of persons covered

by such laws; (3) procedural due process, with attention of the courts being

directed to matters of hearings, notice, counsel and appeal ; and (4) the avoidance

of cruel and unusual punishment, under statutes which designate “hereditary

criminals” and sex offeflders 'as persons subject to compulsory sterilization,
LinoMan & McINTYRE, of. cif. supra note 1, at 187, ‘

48. 274 U.S. 200 (1927). “It has commonly been assumed that . . . [Buck v Bofl]
« + . broadly sustains the constitutionality of sterilization laws as against the dua
process argument, but it is not at all clear how far the present court would go in casm
where the evidence of inheritability is less convincing”* GUTTMACHER & WEIHOMEN,
op. cib. supra note 2, at 194,

49, GurrMAacHER & WEIHOFEN, op. cit. supre note 2, at 189,

50, Myerson, supra note 43, at 253.

51. Lawnpis, Texr Book or ABNorRMAL PsycHoLogy 256 (1946),

52. Arpuments advanced by eugenists:

(1) Socially inadequate persoms, e, the feebleminded, the epileptics, the

insane . . . are inimical to the human race, They perpetuate their deficiencies

and thus threaten the quality of the ensuing generations. (2) Nations must

defend themselves against national degeneration as much as against the external

foreign enemy. (3) Regardless of the indefiniteness of the laws of heredity,

there are numbers of habitual criminals and defective delinquents who should be

prevented irom procreating because of the fact that they are manifestly unfit

for rearing children.
Landman, The History of Human Steriligation in the United States—Theory, Statule,
Adjudication, 23 TLL, L. REv, 463, 465 (1928).

53. DeutscH, Tae MEnTALLY ILL 1N AMERICA 368 (1949).
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reparding mental health which gave impetus to the etigenic movement,**
funtitutional care became a means of segregating persons from society
sl preventing them from propagating. It became evident that segre-
gition as a eugenical means was unsatisfactory because the cost of in-
'.g'%gll‘ul'icmalizing all mentally ill and mentally deficient persons would be
sonomically unfeasible, In addition it would seem questionable to
‘Istitutionalize a person simply to keep him from propagating, when other
fuctors did not require such care.

Fugenic sterilization gained in importance as a result of the change
bt the institutional care theory and the economic unfeasibility of segrega-
ton by jnstitutionalization.®™ With its increasing use, however, many ques-
Hans were raised concerning the validity of heredity as a factor in mental
illesses and deficiencies, and in 1936 an extensive investigation was con-
duicted by the American Neurological Association under the leadership of
)nc tor Abraham Myerson, As a result of this investigation the committee,
Tiable to absolutely relate hereditary factors to mental illness and mental
deficiency, recommended that sterilization only be performed in selected
tides of certain diseases, with the consent of the patient or those re-
aponsible for him.” The committee further recommended (1) that the
Jawn should be made voluntary rather than compulsory, (2) that steriliza-
ton faws be made applicable not only to patients in state institutions, but
16 those in private institutions and those at large in the community and
{3} that a permanent committee be organized to conduct scientific re-
:-"‘ﬂl’(:]l in the field of mental disorders,” Doctor Myerson later com-
Hianted that . . . the bulk of feeblemindedness is utterly unknown as to
iths, pathology and disorders of physiology, I stress this because it is

[ficient to say ‘heredity’ is a cause, since heredity is no unified set of
fechanisms,”s

Notwithstanding the early impetus toward compulsory sterilizations,

i,
+ « « [TIhe following notions regarding mental defect dominated the first

A years of the century: (1) This condition represented a major menace to
divillzation;  (2) it was mainly hereditary in origin; (3) drastic action was
raiilived to check its incidence; (4) a preventive program must be sought in
filing off the defective germ plasm from the human race; (5) segregation
" wid sterilization afforded the two principal means for attaining this end.
k. .fff?*
85 Sce DeUTSCH, 0, cif. supra note 53, at 368,

#6.  Myerson, supra note 44, at 236,

87, Ibid. :

5, Myerson, Certain Medical and Legal Phoses/of Bugenic Sterilization, 52 Yary
L.f. 6l8, 622 (1943). The author stated that “[Mlany myths have heen developed in
fie floll of feehlemindedness which have no scientific basis whatever,” Ibid. “When
#E Wirn o vaguely understood diseases and ascribe them to heredity, we are at least
W part explaining one unknown by another.” Id. 623,
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several factors have played an important part in limiting the application
of such laws. First, in light of the scientific knowledge gained from
investigations, such as Doctor Myerson’s, the medical profession has re-
evaluated its early position éfoncernjng the importance of hereditary fac-
tors in mental disorders and has adopted a new position in regard to
eugenic sterilization.” The basic tenet in the adoption of the new position
is based on scientific findings that not as many disorders are attributable
to hereditary factors as was supposed in the infancy of the compulsory
sterilization movement.®® In addition to the dimination of the hereditary
factor as a basis of mental illness and mental deficiencies, it has been
determined that environment plays an important part in such disorders."”
Sterilization has been advocated on the basis of environmental effectd
on the ground that mental defectives and habitual criminals in most casca
make poor parents; that . . . the task of parenthood in a complex society
is difficult enough without this throw back.”® In regard to the declining
scientific validity of heredity and the increasing concern about environ:
ment in sterilization, it has been suggested that a hereditary-environmentf:r_]
basis for sterilization may be stronger factually and, therefore, stronget
constitutionally, than the earlier overemphasis on heredity as the castil
factor in mental illnesses and deficiencies.®

The position for limiting the use of eugenic sterilization has recently
been affirmed in a report by a medical association committee on mentil
health in South Dakota which made the following statement concernitﬂg
heredity in sterilization cases: '

Medical science has by no means established that heredity is
a factor in the development of mental diseases with the possible
exception of a very few and rare disorders. The committee
holds that the decision to sterilize for whatever reason, should
be left up to the free decision reached by the patient and family

59. “Today, in view of our scant scientific data on the laws of human hercdily:
in respect to defective stock, and socially dangerous uses that can be made of too littla:
knowledge, it is well to hold ambitious schemes such as eugenic sterilization in abeyafts.
until a more opportune time.” DEuTSCH, 0f. cif. supre note 53, at 377, ’

60. O'Hara & Sanks, Eugenic Stertlization, 45 Gzo. L.J. 20, 37 (1956).

62. “Much work has been done in the field of physiclogical penetics to show that:
environment at all times plays a role in the evolution and evocation of hereditayy:
qualities and that a drastic change of environment may call into play what seem lilke
opposing or at least markedly different hereditary qualities.” Myerson, supra note 58, nl
623. See GurrmacHEr & WEIHOFEN, PSYCHIATRY AND THE Law 105 (1952) ; JennriNas,
Tae Brovoaicar, Basts or Humanx Naruee 124 (1930). '

62. GurimacEER & WEIHOFEN, 0p, cit. supra note 61, at 196.

63. 'See GUTTMACHER & WEIHOFEN, 0f. ¢it, supra note 61, at 196,



NOTES 285

physician mutually and that the state has no good reason to
trespass in this area.™

Furthermore, in order to ascertain the sentiments of both pro-
Feapional and lay people concerning sterilization statutes, a survey was
ginducted by Doctor Fred O. Butler in 1950.°° At the Second Interna-
inl Congress of the American Association of Mental Deficiency he
i the following suggestions for reform of the sterilization laws:
| there was a need for more standardization in establishing an accept-
¢ criteria for the basis of sterilization and (2) there was indicated a
é&slre to have sterilization laws apply to the mentally disordered who were
in institutions as well as to patients of such institutions. In addition,
vas reported by Doctor Butler that there was a general overall fear
E]mL compulsory sterilization laws would place too much power in the
han(ls of the appointed agency.®®

Doctor Butler's survey is but one indication of the concern about
wernization, since in many qualified groups there has been increasing
Bprosition to the sterilization of the mentally disordered on moral, theo-
lbgleal, social and scientific grounds.®”

Finally, even the eugenists, who consider eugenic sterilization a
déslrable means of obtaining their objective, realize that there is a danger
at extensive sterilization may become a “perilous weapon,”®® since they
. Ow realize that there are many limitations on the validity of eugenics.

In view of (1) the changing attitude of the medical profession as
fo: t!aL importance of hereditary factors in mental disorders, (2) the
Honeral attitude of both professional and lay persofis concerning the
'}{I‘ plication of eugenic sterilization statutes, (3) the awareness of
{hjpenists, themselves, as to potential dangers of their theories and (4) in
llg it of the fact that sterilization operations violate the bodily integrity

pf dbe person and are generally permanent in effect, a careful evaluation
E‘if the standards upon which sterilization is ordered must be made in order
{p protect the rights of the person. Therefore, states may be well advised
o re-examine their sterilization statutes, in light of present medical

04 SD Mepicar Ass’'w Mewtan HeavtH COMM N, ExrLawarion oF Proposep
B Dakora MentaL HeALTE Act 9 (1959).

(5, See Butler, Sterilization in the United States, 56 Ax. J. MENTAL DEFICIENCY
dag (1951),

no. Id. at 362,

7, “The majority of psychiatrists in America do not advocate the sterilization of
flin mentally disordered, except perhaps where both hushand and wife have been
ileflnitely psychotic.” GUTTMACHER & WEIHOFEN, op. cit. supre note 61, at 193, See
{¥urscH, ep. eif. supra note 53, at 367; S.D, MEDICAL Asg’'N, MENTAL Hmmn CoMM'N,
pp il supra note 64, at 9.

68. DEeuTscH, ep. cft. supra note 53, at 373,
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knowledge, to consider possible abandonment or modification of the
statutes.”

TueE REFORMATION OF EXISTING STERILIZATION STATUTES

In regard to future compulsory sterilization legislation it has been
suggested that (1) the statutes be restricted in scope to a fairly narvow
category of cases, includingf only those illnesses for which there is strong
supporting evidence of inheritability or (2) if the laws grant broug
sterilization power, there should be 2 hearing to determine if the mentall ¥
ill or defective person’s condition is in fact inheritable.™ The problem,
is not in distinguishing those diseases and deficiencies that are inheritabla
from those that are not, but rather in predicting accurately that a gively
disease or deficiency will be transmitted through heredity in a given case.
For example, primary feeblemindedness is capable of being transmitted
hereditarily. It is not possible, however, to definitely state that an offs
spring of such a person also will be feebleminded. About all that can he
predicted is that there is a greater probability that the offspring of a
feebleminded person will be born with a similar affliction, than is fhéﬁ
probability that a normal person will have an offspring afflicted with
some form of deficiency.™ Tt is the difficulty of resolving the probability
into some accurate standard of predictability which gives rise to the
question of the substantive constitutionality of compulsory sterilization
laws which seek to prevent the procreation of an ofispring who miglht
inherit some form of mental disorder. Tt is, also, the lack of predictability
that strengthens the position for voluntary sterilization of the mentalli
ill and mentally deficient, especially when sterilization is applied as Y
step toward rehabilitation of the patient, rather than eugenically for the
purpose of preventing the birth of a child with a similar affliction.

A sound community.oriented basis upon which voluntary sterilizas
tion might be predicated is the rehabilitation of the patient with a view
toward his release into the community. Although a mentally deficient
person may be able to look after his own needs, he may be inadequate
in coping with the problems of rearing a family in a demanding society,"

Voluntary sterilization could free the person from this anxiety and enable

69. “Legislators generally have shown an amazing ignorance of the purpose aid
utility of eugenic measures. In enacting laws on sterilization, they have frequently rusliéd
in where scientists fear to tread, and have claimed & knowledge of laws of heredity [ay
beyond the reaches as yet attained by the humble scientist.” DEUTSCH, 0p. cit. SHp
note 53, at 375.

70. GuUTTMACHER & WEIKOFEN, op. cif. supra note 61, at 196, .

71. See generally GurrMacHER & WEIHOFEN, of. ¢i, supra note 61, at 194; LaNDIR,
op, cit. supra note 51, at 256,

72. See note 62 and accompanying text supra,
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‘Mim to adequately fit into the community. Although a community
"'_E)fiﬁtlted basis for voluntary sterilization is sound, it would seem that
tha better program of voluntary sterilization would also focus on the
problems of the patient and his family, as a personal non-community
fiilﬁt_tct‘. Such a program has been advocated by the Human Betterment
sociation of America. In addition to concern over community problems,
\dvocates orientation of a voluntary sterilization program to the prob-

mince a fundamental purpose in the treatment and education of
fha mentally disordered is rehabilitation, a voluntary sterilization statute
fiufted with rehabilitation in mind would be a definite step toward

ncet the objection that the present laws that app]y only to patients
andl applicants of mental institutions are too narrow.™

Notwithstanding the arguments for applying sterilization laws on a
gpluntary rather than compulsory basis, present laws must be examined
10 view of the fact that they are predominantly compulsory. Tt would
onL that several recommendations can be made in regard to existing
npulsory statutes to make them relatively compatible with present
#ilentific knowledge. First, a re-evaluation of the statutory grounds
'Ejj)f':n_l which compulsory sterilization is based should be made. Secondly,
flie basic rights of the patient must be fully protected through an adequate
E’;‘rﬁ:‘a(‘.c’lural system which would take into account the facts of each indi-
vldual case. And finally, continued scientific research must be directed
At relating mental disorders with hereditary factors if eugenic sterilization
Inws are to have a valid basis.

73, 'The program of the Association is:
{1) Education. To develop professional and public understanding of the mean-
iy and use of voluntary sterilization and the contribution it can make toward
the solution of family and community problems. (2} Research. To participate
fn and encouruge fact-finding studies of the medical, legal, psychological and
nocio-economic aspects of sterilization, (3) Serzice, To refer individuals to
qualified specialists when sterilization is requested and has been approved by
the Association’s Medical Committee; to providesfinancial assistance for those
unable to pay for these medical services.
i!|mmN BETTERMENT ASS'N OF AMERICA, Iwc., STERILIZATION ¥oR HUMAN BETTERMENT
{1950} .
74, See Butler, supra note 65 at 362,
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The Indiana statutes procedurally seem to safeguard the rights of
a patient, but in light of the present attitude of the medical profession
these statutes conceivably could face a strong constitutional argument if
challenged on a substantive bass. However, due to the cautious attitude
of the Department of Mental Health, and its awareness of the serious
problems underlying involuntary sterilization, the Indiana statutes miy
avoid a constitutional test for an indefinite period of time. This {4
especially true in view of the fact that Indiana’s compulsory sterilization
law is in reality being applied tipon a voluntary basis.

REPORT OF STERILIZATIONS

INDIANA STATE PSYCHIATRIC HOSPITALS and SCHOOQOLS FOR
' THE RETARDED 1936 to March 1962*

YEAR PATIENT BY SEX INSTITUTION BASIS OF ORDER
Male Female School Hospital Hearing Court Order | Unknuwn

1962 I 1 2 2
1061 . 3 3 3 -t
1960 1 14 : 15 15
1959 1 6 7 7
1938 2 14 - 16 13 3
1957 8 12 8 12 5 6 9
1956 12 24 24 12 22 4 10
1955 45 48 73 20 34 3 56
1954 42 47 80 9 53 36
1953 26 20 45 1 14 32
1652 26 18 - 43 1 23 2t
1951 23 27 © 50 6 44
1950 45 43 88 1 87
1949 16 27 43 1 42
1948 36 23 59 2 57
1947 15 37 52 17 35
1946 77 82 15¢ 29 120
1045 66 57 123 5t 72
1944 29 48 77 45 32
1943 21 33 33 1 3 1 20
1942 :51 46 75 22 32 2 63
1941 32 63 54 41 30 9 56
1940 65 67 60 72 31 14 87
1939 20 38 40 18 21 14 23
1938 19 43 36 20 : 22 40
1937 13 22 15 20 1 i 34
1036 _ 14 7 21 21
TOTALS
(1576) 706 870 1257 310 500 79 997

* Reproduced with the permission of the Dept. of Mental Hesith, State of Tndiara,
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APPENDIX A
TYPES OF STATE LAWS#*

Voiuntary'& . Extra- Eugenics
STATE . Veluntaryl Compulsary?2  Compulsory8 mural¢ Boardss

Alabama
Arizona
California
*Connecticut
Delaware
Georgia
Idaho
Indiana
Towa
*Kansas
Maine . X
Michigan
Minnesota ‘ X
Mississippi
Montana
Nebraska
New Hampshire
North Carolina
North Dakota
Olclahoma
Cregon
South Carolina
South Dakota
#Jiah
"ermont X
"Irginia X
West Virginia X
Wisconsin X

e

L e R e R Y
»d

R R RV VRV VR

* lloproduced with permission of Human Betterment Assoeiation of America, Ine.
¥ Sogtion ineluded which probibits sterilizations not within the statutes,
‘1. Consent of defective person, spouse or guardian required.
4. Consent of defective person mot required.
il Luw containa provision for either veluntary or ecompulsory.
#y Luw conteins provision for individusls outside of institutiona.

8 flmhoxizajﬁon agency for sterilization operation. -{Other states: operations passed on by designated state
ngencies,

APPENDIX B
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